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(3) Copy of any proposed rates, rules,
or regulations.

(4) A recommendation whether the
Army should intervene in the action or
proceeding. If intervention is rec-
ommended, provide a memorandum to
support the recommendation.

(e) Legal proceedings overseas. For-
eign communications, transportation,
and utility service proceedings need
not be reported. In other legal pro-
ceedings instituted in a foreign coun-
try, the SJA or legal adviser will take
the actions prescribed in § 516.17 of this
part.

(f) Maritime claims. Admiralty and
maritime claims within the purview of
Chapter 8, AR 27–20, which have been
investigated and processed under AR
55–19 or other applicable regulations,
will be referred to USARCS.

(g) Army and Air Force Exchange
Service litigation. The SJA or legal ad-
viser will send a copy of all documents
relating to litigation against AAFES
to General Counsel, AAFES, P.O. Box
660202, Dallas, TX 75266–0202.

(h) Bankruptcy. Reports of bank-
ruptcy or insolvency proceedings shall
be made in accordance with this regu-
lation and AR 37–103.

§ 516.23 Litigation reports.
The SJA or legal adviser will prepare

a litigation report when directed by
HQDA. The report will contain the fol-
lowing sections: Statement of Facts;
Setoff or Counterclaim; Responses to
Pleadings; Memorandum of Law; Wit-
ness List; and, Exhibits.

(a) Statement of Facts. Include a
complete statement of the facts upon
which the action and any defense
thereto are based. Where possible, sup-
port facts by reference to documents or
witness statements. Include details of
previous administrative actions, such
as the filing and results of an adminis-
trative claim. If the action is predi-
cated on the Federal Tort Claims Act,
include a description of the plaintiff’s
relationship to the United States, its
instrumentalities, or its contractors.
Also include a statement whether an
insurance company or other third
party has an interest in the plaintiff’s
claim by subrogation or otherwise and
whether there are additional claims re-
lated to the same incident.

(b) Setoff or Counterclaim. Discuss
whether setoff or counterclaim exists.
If so, highlight the supportive facts.

(c) Responses to Pleadings. Prepare a
draft answer or other appropriate re-
sponse to the pleadings. (See figure C–
1, to this part). Discuss whether allega-
tions of fact are well-founded. Refer to
evidence that refutes factual allega-
tions.

(d) Memorandum of Law. Include a
brief statement of the applicable law
with citations to legal authority. Dis-
cussions of local law, if applicable,
should cover relevant issues such as
measure of damages, scope of employ-
ment, effect of contributory neg-
ligence, or limitations upon death and
survival actions. Do not unduly delay
submission of a litigation report to
prepare a comprehensive memorandum
of law.

(e) Potential witness information.
List each person having information
relevant to the case and provide an of-
fice address and telephone number. If
there is no objection, provide the indi-
vidual’s social security account num-
ber, home address, and telephone num-
ber. This is ‘‘core information’’ re-
quired by Executive Order No. 12778
(Civil Justice Reform). Finally, sum-
marize the information or potential
testimony that each person listed
could provide.

(f) Exhibits.
(1) Attach a copy of all relevant doc-

uments. This is ‘‘core information’’ re-
quired by Executive Order No. 12778
(Civil Justice Reform). Unless other-
wise directed by HQDA, each exhibit
should be tabbed and internally pagi-
nated. References to exhibits in the
litigation report should be to page
numbers of particular exhibits.

(2) Copies of relevant reports of
claims officers, investigating officers,
boards or similar data should be at-
tached, although such reports will not
obviate the requirement for prepara-
tion of a complete litigation report.

(3) Prepare an index of tabs and ex-
hibits.

(4) Where a relevant document has
been released pursuant to a FOIA re-
quest, provide a copy of the response,
or otherwise identify the requestor and
the records released.
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(g) Distribution and number of cop-
ies. Unless HQDA directs otherwise,
SJAs or legal advisers will mail (first
class) an original and one copy of the
litigation report to the responsible
HQDA office (See § 516.15 of this part)
and one copy to the U.S. Attorney’s Of-
fice handling the case. If possible,
record the litigation report onto a
magnetic diskette, using either Word-
Perfect, Enable, or ACSII, and send it
to Litigation Division.

§ 516.24 Preservation of evidence.
Because documents needed for litiga-

tion or administrative proceedings are
subject to routine destruction, the SJA
or legal adviser will ensure that all rel-
evant documents are preserved.

§ 516.25 DA Form 4.
(a) General. The DA Form 4 (See fig-

ure C–2, appendix G, of this part) is
used to authenticate Army records or
documents. Documents attached to a
properly prepared and sealed DA Form
4 are self-authenticating. (See Fed. R.
Evid. 902).

(b) Preparation at the installation level.
A DA Form 4 need not be prepared
until the trial attorney presenting the
government’s case identifies docu-
ments maintained at the installation
level which he will need at trial. Once
documents are identified, the custo-
dian of the documents will execute his
portion of the DA Form 4. (See figure
C–2, appendix G, of this part). The cus-
todian certifies that the documents at-
tached to the DA Form 4 are true cop-
ies of official documents. Documents
attached to each form should be gen-
erally identified; each document need
not be mentioned specifically. Only the
upper portion of the form should be ex-
ecuted at the local level.

(c) Actions at HQDA. Upon receipt of
the DA Form 4 with documents at-
tached thereto, HQDA will affix a rib-
bon and seal and deliver it to the Office
of the Administrative Assistant to the
Secretary of the Army. That office will
place the official Army seal on the
packet.

§ 516.26 Unsworn declarations under
penalty of perjury.

(a) General. Under the provisions of
28 U.S.C. l746, whenever any matter is

required or permitted to be established
or proven by a sworn statement, oath
or affidavit, such matter may also be
established or proven by an unsworn
written declaration under penalty of
perjury. Because such declaration does
not require a notary or other official to
administer oaths, individuals preparing
statements for use in litigation should
consider using this format. (See figure
C–3, appendix G, of this part).

(b) When executed within the United
States. Place the following at the end
of the witness statement:

I declare under penalty of perjury that the
foregoing is true and correct. (28 U.S.C. 1746).
Executed on
llllllllllllllllllllllll
(Date) (Signature)

(c) When executed outside the United
States. Place the following at the end
of the witness statement:

I declare under penalty of perjury under
the laws of the United States of America
that the foregoing is true and correct. (28
U.S.C. 1746).
Executed on
llllllllllllllllllllllll
(Date) (Signature)

Subpart D—Individual Liability

§ 516.27 Scope.

This subpart guidance when DA per-
sonnel, as a result of the performance
of their official duties, are either sued
in their personal capacity, or are
charged in a criminal proceeding. Ex-
amples of civil actions alleging indi-
vidual liability include the following: a
medical malpractice lawsuit against
health care providers; suits resulting
from motor vehicle accidents; constitu-
tional torts; or, common law torts such
as assault, libel, or intentional inflic-
tion of emotional distress. Likewise,
state or Federal criminal charges can
arise from the performance of official
duties, including environmental crimes
or motor vehicle accidents.

§ 516.28 Policy.

(a) General. Commanders, super-
visors, and SJAs or legal advisers will
give highest priority to compliance
with the requirements of this chapter
with regard to current or former DA
personnel who face criminal charges or
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